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Introduction 
 
 Many multigenerational business families decide at some point to encourage 
family members to enter into premarital agreements. Often families are motivated by 
one experience with a “bad divorce” – whether that means a divorce that disrupts the 
family or business, removes an unexpected amount of assets from the family’s control, 
or causes undue suffering for children or grandchildren. Particularly as enterprising 
families move into their second, third, or fourth generations (and have therefore had 
such experiences), they may ask or require marrying family members to consider 
entering into a prenup. 
 
 Unfortunately, the process typically used to create premarital agreements can do 
all sorts of harm to the engaged couple, their relations with others in the family, and the 
family system as a whole. Too often, premarital agreements inject conflict, legalistic 
posturing, impersonal arguments, and financial confusion into what should be a happy 
and very personal time. Lawyers are hired, drafts of complex documents are exchanged, 
financial disclosures are made—and feelings are hurt, relationships are bruised, and 
tensions mount. Sometimes prenup discussions are scrapped mid-way by an aggravated 
bride or groom; many times an agreement is finalized, but begrudgingly or with real cost 
to relationships all around. Over time, creating a premarital agreement can be 
something that family members come to resent—medicine they realize must be taken, 
but that they swallow with some bitterness. 
 
 It does not have to be this way.  Multigenerational families can design systems to 
avoid these harmful side-effects—systems that lessen the risk of relational damage while 
still protecting family members and their financial assets.  This essay tries to explain 
how to design a family premarital agreement process that protects all forms of family 
capital: intellectual, social, spiritual, and financial. It first explores why premarital 
agreements are difficult to negotiate, then how thoughtful process design can help, and 
finally some examples from families that have tried to change the prenup process for the 
better.  
 
 Throughout, my focus is on system design: how families can create a process that 
will be used repeatedly by multiple family members over a long period of time. That said, 
the ideas discussed here could also be applied to a one-time prenuptial negotiation. I will 
say a bit more about this towards the end. 
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Why Marital Agreements Are Difficult 
 
 Negotiating a premarital agreement can be difficult for many different reasons. 
Without trying to create an exhaustive list, here are some of the main causes of 
difficulty. 
 
 First, the substance of premarital agreements can be difficult to negotiate. Often 
they appear very zero-sum: more for one person seems to mean less for the other. Value-
creating or “win win” trades can be hard to find—the negotiation feels like it is primarily 
about carving up the pie, not enlarging it. In addition, the issues are often complex. Often 
one (or both) fiancées may have complex finances that require disclosure of assets, debt, 
business holdings or structures, and trusts. If there is imbalance in the finances between 
the fiancees, there may also be an imbalance in financial sophistication. This can make 
negotiating the substance of a prenup that much more complicated, because one person 
may be unfamiliar with terms and concepts that the other is quite used to. 
 
 Second, the relationship aspect of premarital agreements can be very difficult. 
The couple to be wed may find it very emotional to discuss the possibility of divorce—it is 
a lot to ask any couple to contemplate the termination of their marriage just as they are 
about to step towards such a major commitment. Discussing a prenup can feel cynical, 
offensive, and greedy. Even if both people have thought about or discussed the idea of a 
premarital agreement well in advance of actually trying to draft one, when the 
discussions turn from the theoretical to the particular, their relationship can bear a 
heavy burden. 
  
 Beyond the couple itself, other relationships can also suffer. Often children feel 
pressure from parents or others in their family to create a prenup—if the process turns 
sour, they may turn on those parents and blame them for damaging their relationship 
with their significant other.  Relations with professional advisors, such as a family 
lawyer, trustee, or family business leader, can also become stressed. 
 
 Third, the process of negotiating a premarital agreement can be difficult. 
Particularly for a young couple, it may be the first time that either has hired an attorney. 
This can feel scary and weird. Injecting lawyers into an intimate, personal relationship—
particularly at the very moment that that relationship is trying to move forwards 
towards marriage—can feel offensive on its face. Beyond that, many aspects of the 
typical prenup process can feel horrible to one or both people involved. Meetings are 
often held in one or the other lawyer’s offices—often in an impersonal, oddly sterile 
conference room that feels nothing at all like the normal context in which the couple 
interacts. Again, the clash of intimacy and the impersonal can be jarring. Drafts of legal 
documents may be difficult to read or understand, full of unknown terms, or otherwise 
impenetrable. If the lawyers engage in a common back and forth or haggling negotiation 
process, with one side providing a first (skewed) draft and the other side responding 
with its own (skewed) version, one or both members of the couple may begin to attribute 
ill will or bad motives to their significant other (e.g., “I can’t believe you sent me 
something that said that.”).   
 
 And all of this assumes the best – that the parties are not engaged in dirty tricks 
or hard bargaining, that they have good intentions, and that they genuinely want to 
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work together to come to an agreement each can live with!  If one or both is not so well-
intentioned, the normally difficult negotiation process can turn downright nasty. 
 
 There are, again, several negative consequences if a family does not help its 
members manage these three—substance, relationship, and process—difficulties. Most 
painful is that the marrying couple’s relationship may suffer. More broadly, other 
relationships in the family system may deteriorate. And beyond the relational effects, 
the parties may fail to reach an agreement, or may rush things, botch information 
disclosure or other aspects of the process, or negotiate something too one-sided or 
otherwise unwise. This can lead to a prenup that is ineffective and won’t hold up in court 
if tested later. This is the hidden tragedy: families push their members to create marital 
agreements, they do so with some reluctance, the process is painful and regrettable, and 
then the agreement is eventually deemed ineffective anyway because its negotiation was 
handled poorly.  
 
 
What’s Needed: A Process to Protect All Forms of Family Capital 
 
 Thoughtful families care about more than just financial capital. As Jay Hughes as 
long explained, families actually have several different types of capital that matter: 
 

§ Intellectual capital: the knowledge and information that the family generates and 
depends upon 
 

§ Social capital: the relationships and networks that the family sustains over time 
 

§ Spiritual capital: the moral and spiritual well-being of the family’s members 
 

§ Financial capital: the financial resources of the family 
 
For families to thrive over a long period of time, they must understand that financial 
capital is to be used to support the family’s intellectual, social, and spiritual health. 
Finances are not an end in themselves, they are a means to support a family’s 
flourishing along these other dimensions. 
 
 Premarital agreements are a perfect moment for a family to put this lesson into 
practice. If a family carelessly instructs its members to “get a prenup,” the family’s legal 
and financial advisors are likely to take on this project with zeal—but most likely with 
only one goal in mind: protecting the family’s financial capital. Despite their good 
intentions, they will engage with the marrying family member (and his or her significant 
other) in this one-dimensional way. The results, as we’ve seen, can be quite harmful. 
 
 Instead, families need a process that protects all forms of family capital. First and 
foremost, the family’s social capital—its relationships—must be protected. A premarital 
agreement process must not weaken or destroy the family’s intimate relationships. In 
addition, however, a prenuptial process or system can and should gather information 
and wisdom from across the family’s generations and use it to guide family members as 
they contemplate marriage. Often more senior members of a family have experience 
with marriage, divorce, and even prenuptial agreements that can inform those creating 
a new prenup. Such intellectual capital is invaluable,  if harnessed. Third, the process 
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should protect the family’s spirit. For many, marriage is a sacred and religious event; for 
all, it has moral, spiritual, and deeply personal significance even if one is not religious 
per se. It is thus vital that a family’s prenuptial process not diminish the spiritual 
significance of a couple’s commitment to each other by creating unnecessary conflict or 
crassly converting the pre-marriage time period into a business negotiation. In short, 
one hopes to avoid tainting the potentially sacred with the very mundane. Finally, of 
course, the process must protect the family’s financial capital. This means both ensuring 
that reasonable provisions to protect assets are included and that the incoming spouse is 
fully informed and treated fairly so that their consent is legitimate and will support a 
binding agreement. 
 
 What should a better process look like?  Here are some basic requirements for 
designing a better prenup system: 
 
 The Substance 

§ Must manage information exchange proactively. This means that the 
marrying couple and the family system at large (advisors, trustees, elders, 
etc.) must be comfortable with full and fair disclosure of assets to the incoming 
spouse. It also means that advisors must help disclose the family’s assets in a 
way that is truly comprehensible to both members of the marrying couple. 
 

§ Must help find creative, value-creating trades that “expand the pie.”  There 
are often ways to address the underlying needs and interests of the parties 
through creative provisions that can provide reassurance, certainty, and self-
respect. The process needs to encourage exploration of such deeper needs and 
help the parties move beyond zero-sum thinking. 

 
§ Must manage complexity. Trusts, investment assets, partnerships, and other 

complexities may be natural to one member of a couple but completely foreign 
to the other. (Or they may be foreign to both!) The process must help the 
marrying couple manage such complexity. 

 
§ Must proactively encourage fairness and dignity. It is important that families 

(and particularly overly zealous parents and grandparents) be realistic about 
what can and should be agreed to: an agreement that is too one-sided (or 
unconscionable) will not be enforceable. More than that, however, it is 
important for the preservation of social and spiritual capital that new 
members marrying in to a family be treated with fairness and respect. 
Harming the dignity of a new “in law” is harmful to him or her, to the 
marrying family member (who is placed in the position of having to disrespect 
his or her fiancée), to the new marriage relationship, and to the family’s well-
being as a whole over time. 

 
 The Relationship 

§ Must support the couple’s relationship throughout.  This must be the primary 
goal of all involved. At each step of the process, the relevant question should 
be: “are we handling this negotiation in a way that will maximize the couple’s 
well-being, relationship, and chance of success together?” 
 

§ Must avoid unnecessary offense and manage it if it occurs.  Lawyers, financial 
advisors, trustees, and others involved in the premarital agreement process 
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often unthinkingly revert to old process habits: starting off by sending a 
skewed draft to the other side, using language that is inflammatory if seen 
through the eyes of someone unfamiliar with such agreements, etc. The 
process must avoid these unnecessary aggravations. It must also have built-in 
mechanisms for managing upset if it occurs. This can include having a 
designated coach or elder who is available to help smooth things over if 
necessary, etc. 

 
§ Must provide both members of a couple with positive “frames” that allow each 

to continue to respect and love the other.  The fiancée that is part of the family 
system doesn’t want to be seen as greedy, stingy, hoarding, or defensive. 
Instead, she is and should be proud of her family, its success, and its history. 
Protecting that family and its financial capital should not be a greedy or 
negative thing, but can be seen by both members of a marrying couple as a 
reasonable and responsible part of adulthood and has something to be 
respected and loved. (Someday, the marrying couple may have children of its 
own that are grown and ready to marry—the incoming spouse by that point 
will hopefully be so integrated into the family that they will be the one 
encouraging their child to protect their adopted family’s different types of 
capital.)   

 
Similarly, the fiancée that is entering the family system does not want to be 
seen as a gold-digger, money-grubber, or as “marrying for the money.” 
Instead, he or she should be encouraged to ask for an agreement that is fair 
given the context of the wealth in question, and that will allow him or her to 
enter the marriage with dignity. The incoming spouse must enter the family as 
a full and self-assured individual, not as a compromised or dependent person. 
The family prenup system must provide both members of the couple this lens 
so that they see the incoming spouse as reasonable, respectable, and self-
preserved. 

 
§ Must help convert this to a learning and deepening experience.  Ideally, the 

couple’s relationship will be strengthened by the prenup process. A premarital 
agreement is a chance to talk about assumptions, fears, goals, dreams, and 
concerns. It is an opportunity to learn about each other, as well as to learn 
about the larger family system that the incoming spouse is joining. It can even 
be an experience with spiritual and moral significance: a chance to deepen the 
contract the couple is entering and make it about more than finances, and 
instead part of their basic bond to each other. 

 
 The Process 

§ Must manage the introduction of lawyers into an intimate relationship. The 
process must prepare the couple for the legal aspects of a premarital 
agreement—not just the terms that will be discussed, but what the experience 
of hiring and working with lawyers is like. It must also manage the involved 
attorneys so that they work to protect all of the family’s types of capital, not 
just its financial capital, and so that they understand that the primary goal is 
to preserve the couple’s relationship throughout the process. 
 

§ Must avoid haggling.  The traditional “start high, start low, haggle” process is 
not well-suited to negotiating premarital agreements. The family prenup 
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system must promote and teach a different process that is more problem-
solving, collaborative, empathic, personal, and relationship-preserving.  

 
§ Must preserve intimacy. Particularly if both members are professionals or in 

the business world, some couples may be perfectly comfortable meeting in a 
conference room at a law firm in a highrise office building. Other couples, 
however, may find such environs entirely foreign, off-putting, and terrifying. 
The process must consider how to preserve the couple’s intimacy. For 
example, this may mean meeting at the couple’s home or at a location that 
feels more natural to one or both, meeting over meals, and otherwise adapting 
the process to fit into the couple’s relationship and normal life, rather than 
forcing their adaption to something they find alien.   

 
§ Must maintain privacy and boundaries.  Although parents, grandparents, 

trustees, advisors, and others may be interested in the outcome, a marrying 
couple’s privacy must also be respected in the process. The family prenup 
system must therefore strike a balance by finding ways for the family’s 
interests—e.g., preserving its various capitals—to be understood and 
incorporated into the process while still allowing the couple autonomy to make 
their own basic decisions about how their agreement will be structured. 

 
 
Some Ideas 
 

These basic system design requirements are not exhaustive—one can imagine 
others, and a particular family might prioritize certain other design criteria as it thinks 
about how it wants its prenuptial process to evolve.  That said, I believe that these 
criteria are important and suggest that fundamental re-visioning of the traditional 
approach to prenups is warranted. Here I will lay out some ideas for how to put these 
criteria into practice. My goal is to provoke conversation and to thus gather additional 
ideas that can be incorporated into a later version of this essay in an iterative, co-
creative process with others thinking about these issues. 

 
That said, imagine a premarital agreement process that does not begin with 

lawyers at all, but instead with the family’s recommendation that the marrying couple 
consult with a trusted coach, therapist, mediator, priest or rabbi, or elder (e.g., family 
friend). This person need not be a strict, formal neutral, but must be someone that both 
members of the marrying couple trust to be fair and impartial. The goal of this initial 
work with a third party would depend, most likely, on the family’s culture and the 
couple’s personal inclinations. For most, this work would be a chance to talk through the 
couple’s desires and fears, educate the couple about the basic provisions of most 
prenups, and talk through different approaches that the couple could take to some of the 
basic terms in most prenups (e.g., lump sum versus ongoing support, etc.). For those 
inclined to deeper or more spiritual conversation, a couple’s therapist or spiritual 
advisor might use this moment to work with the couple to understand the relational, 
emotional, or spiritual aspects of their marriage and of the idea of creating a prenuptial 
agreement. 

 
With some such work done, the coach or third party could then work with the 

couple to point out potential dangers in the typical prenup process, and to reach 
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agreements between the two members of the couple on how they wish to prevent such 
landmines from damaging their relationship. Thus, for example, the coach might discuss 
with them the complexities of introducing lawyers into a personal relationship and the 
ways in which negotiating a complex legal agreement can be difficult or trying.  

 
The coach might then help the parties retain attorneys. For a fiancée that is part 

of a large family system, this might be simple: there is often a default family attorney to 
turn to.  For the incoming spouse, however, this can be difficult. It is important that the 
incoming spouse be free to choose the best possible attorney to represent him or her, 
free of pressure, influence, or financial considerations. Often families will agree to pay 
for the representation of the incoming spouse, either outright or through a gift that that 
person can then use to pay the attorney personally. The important thing is for the 
incoming spouse to have autonomy over the choice.  

 
That said, the coach can certainly offer advice to both members of the couple 

during this process. For example, in some circumstances it may be more beneficial to 
hire a trust and estates attorney than a divorce attorney. If a family has a large trust 
structure or private trust company, trusts and estates lawyers may be more familiar 
with such arrangements and better able to address them in the prenuptial agreement. In 
addition, sometimes families find that divorce attorneys are more adversarial than their 
trusts and estates colleagues. 

 
Next, the coach can work with the parties and their attorneys to set up a process 

for negotiating the prenuptial agreement that is in keeping with the criteria discussed 
above. Ideally, the process should remain humane and relationship-preserving 
throughout. It generally will need to proceed through several stages: 

 
Process and “Tone” Agreements:  The coach should ensure that the couple and 

their lawyers have an initial chance to talk—with the coach moderating—about the way 
in which they hope the process will unfold and the tone that the couple seeks to preserve 
throughout. This may include formalized process agreements (e.g., “We agree not to …”) 
or more intangible or emotional commitments or promises to each other in front of their 
attorneys. The key is for the couple to have a chance to set the tone for their lawyers, 
rather than the other way around. 

 
Sometimes at this stage the couple may wish to draft a precatory paragraph that 

will be placed at the beginning of their ultimate agreement and will express their desires 
for their prenuptial contract. Like the work that John Warnick has done allowing clients 
to include such non-binding, precatory language in trust documents, the idea here is to 
personalize an otherwise impersonal legal agreement with a statement that expresses 
the couple’s values and intentions. This precatory paragraph can serve as a powerful 
guide to all involved as they go through the process.  

 
Information Exchange:  The coach should work with the couple and their lawyers 

to format information in a way that all can understand, that is complete, and that allows 
each person to fully understand the financial situation of both fiancees.   

 
Education and Understanding:  The coach should then work with the couple and 

their attorneys to make sure that all questions have been answered (about the 
information exchanged) and that both fiancees understand the terms that will need to be 
negotiated, how those terms typically work or are handled, and their options for such 
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terms. Some of this education and understanding phase will happen all together; some in 
sessions between the two spouses and their respective attorneys. The goal, however, is 
to make sure that everyone feels comfortable that they understand the mechanics that 
are to be discussed. 

 
Couple-Driven Term Sheet:  The coach can then structure one or more meetings 

designed to have the couple—not the attorneys—come to an amicable agreement on the 
basic approach they wish to take to the basic terms. Although attorneys will certainly be 
present during such conversations, they should be in the back seat, not the front. They 
should be supporting their clients in coming to fair and workable provisions. The couple 
should drive this phase, with the coach and their attorneys assisting them. The goal is 
not an exhaustive agreement (yet), but instead a basic term sheet that can serve as the 
initial structure for the agreement. 

 
Joint Drafting:  The coach should work with the lawyers to “jointly draft” a first 

draft of the agreement. It is unlikely that the two lawyers will agree to sit in a room and 
literally draft together—nor is that desirable or efficient. But the goal should be to get to 
a first draft with a minimum of conflict, haggling, posturing, or annoyance.  In some 
systems, it may be wise for the couple to distinctly take a back seat during this process—
delegating to the coach and their lawyers the task of working to a first draft without 
including either fiancée in the inevitable small back and forth that occurs as lawyers 
clarify, modify, and hammer out provisions.  Where there is disagreement or there are 
issues to be resolved, the “joint draft” should include a menu of options – perhaps the 
version of the provision suggested by each lawyer, plus several other ways to approach 
the issue that the coach or the attorneys include as “menu options” for comparison.  
Again, at this stage the goal is not agreement but instead the creation of a legal 
document that the parties can understand and can then consider together. If they 
created one, the couple’s precatory paragraph should be at the start of this draft. 

 
Negotiating Points of Disagreement: Ultimately, of course, there will likely be 

points of disagreement to be addressed. This is where the skill of the lawyers and the 
coach are paramount. The goal must be to work through these issues without acrimony, 
if possible, and with creativity, humor, and respect. A solid grounding in interest-based, 
problem-solving, collaborative negotiation approaches is important, as is finding lawyers 
with the emotional intelligence to handle this process with care. 

 
Finalizing an Agreement: When the agreement is finished, it is important to treat 

the signing and formalizing of the agreement as something with more than just legalistic 
or financial consequence. Hopefully, the members of the couple will feel proud of what 
they have accomplished. The coach should acknowledge their work and allow them to 
imbue the final signing of the agreement with whatever emotional, spiritual, or other 
significance they desire. Depending on personality and preference, some couples may 
take this opportunity to read a poem, light a candle, hike a mountain, spend a day 
together, or otherwise symbolically express their emotional agreement, not just their 
legal contract. 
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A Cautionary Note  
 
 These ideas and design principles may make sense, but they can be 
extraordinarily hard to implement in practice. The reason is simple: once attorneys and 
other advisors are introduced into a decisional space such as this one, they tend to 
dominate and dictate the process. Many families have experienced being blind-sided by 
this reality. After reading this short essay, hopefully that surprise can be avoided—but 
the difficulty of redesigning the process remains. There is, in short, a great deal of 
“process inertia” involved once lawyers “take over.” 
 
 My purpose in saying this is not to blame the attorneys: they are good at what 
they do and skilled at doing it in a particular way. Moreover, much of the traditional 
process they impose is designed to ensure that they can adequately protect their client’s 
interests—particularly their client’s financial and legal interests. The problem is that 
attorneys may be far less focused on the other forms of capital: intellectual, social, and 
spiritual. To protect those interests, a family will have to be very proactive in its 
approach to prenups. 
 
 If the family has a family office leader or other trusted professional that has the 
interpersonal skill, gravitas, and family imprimatur to help shape the prenup 
negotiation process (and keep the attorneys focused on the relational aspects as well as 
the legal aspects), that person can be invaluable in this respect.  If not, the family—or the 
two marrying partners—will need to stay laser-focused on their broader aims. The key is 
to educate the attorneys early, and select attorneys willing to think about how to make a 
prenuptial agreement negotiation quite different from the normal “exchange of legal 
drafts” that the lawyers might be used to. My only caution: do not underestimate how 
challenging this can be, nor how important for the ultimate health of the family.   
 
 
Conclusions 
 
 These ideas are, as I’ve said, preliminary and for discussion. I look forward to 
engaging the community of families and advisors to better understand the positive 
stories and examples you have about successful prenuptial processes, and to gather 
ideas for future incorporation into this essay. 

 
  
 

 
   
 


